Mandatory Death as a Punishment

A. Overview

It is well known that punishment is a consequence for a person who commits a crime. 

1. What is a crime?

Plato said: “A crime may be illegal or immoral or both. In either case, the crime is committed in disobedience to a known set of rules.”

As for practices of the States, the rules
 for crimes are well entrenched in its criminal codes. These rules are decided by the legislator for which acts are criminal before proceeding upon a general justification for punishment for those acts. 

2. Must certain crimes be necessary follows by mandatory death?

Hart viewed that in order to find a satisfactory explanation for the above; there is a need to answer some different questions. 

a. What justifies the practice of punishment – mandatory death?

b. To whom may the punishment be applied?

c. How severely may we punish?

d. Further, to consider the punishment is distributive (the man is singled out for punishment) and general justifying aim (the aims to punish him in such a way).

B. Discussion

For the purpose of this treatise, two lands – China and Malaysia are chosen to discuss the justification of mandatory death in the country itself, by answering Hart’s questions, taking into account both countries practise mandatory death as one of the punishments in its criminal justice.

C. Concept:

CHINA:

Generally, there are two types of death penalty:

-
Immediate execution, and 
-
Death sentence with suspension that allows for the commutation of the 
sentence when the condemned prisoners do not deliberately commit further 
crimes during the 2 years suspension period.  

According to a reliable report from the Amnesty International, the true figure, though is classified as the State secret, is believed to be higher than the reported, estimated at around 7500 to 8000 people in the year of 2006. Mandatory death can be applied to 68 wide-ranging offences including violent, non-violent and economic crimes.

MALAYSIA:

Though not as many as China, there are quite a number of offences which carry the mandatory death as well. Among such offences are those found in the Penal Code, Internal Security Act 1960 (Revised 1972), Dangerous Drugs Act 1952, Firearms (Increased Penalties) Act 1971 and others.

D. Is mandatory death justified in:

CHINA?

1. Government:

a. Strict Law

China has a very strict set of law. This fits into the picture of an old Chinese saying: “You should kill the chicken to scare the monkeys”.
 You may ask why. Is it because the people are barbaric in nature like what described by Hobbes as “solitary, poor, nasty, brutish and short”? Or, is it a way to control the population? We take no chance to agree but opt to take the third route that the authority needs a strict law to control the conduct and security of the people. 

b. Culture

There is a famous notion as “returning like for like”. It refers to a tooth for a tooth. As for a violent crime offender (e.g. murder, rape and murder) to be punished mandatory death can be understood as he needs to pay a life with his life. However, we share a view that this is unjustifiable for non-violent and economic crime offender. This is because by applying the same notion, the offender does not need to pay with his life, but money or value of goods. 

Nonetheless, mandatory death receives support and agreement of its people. This brings us to the next agenda as to explain the reasons for the people’s supports:-

2. Validity of Law

a. Thomas Aquinas 

According to Thomas Aquinas, as for the precepts of natural law, a man in nature moves towards self-preservation, procreation, protection of his family and making of decisions that bring better changes. 

Self preservation refers to a right to life of a person. But, mandatory death works in an opposite way, to take away the offender’s life as a price to pay for the crime committed. It shows the provisions for mandatory death in China contradict with self-preservation. 

Since the man-made law conflicts with the law of nature, does it nullify its validity? 

According to Thomas Aquinas, that kind of law is not binding unless the observation is to avoid scandal. Scandal indicates “exercising the smaller evil to prevent the greater evil”.

In China, imposition of death penalty aims to reduce the number of criminal cases and as a way to protect its people and the country.

Therefore the law is a valid law and has legal effect on its people. 

b. Hans Kelsen

In his point of view, the validity of a law depends on its purpose and the purpose is designed to suit the kind of society that the authority wishes to see. 
 

Mandatory death as a punishment is designed to reduce the crime rate and to promote security. All in all is for the common good of the nations. 

(We tried to look for statistic for the criminal rate in China, particularly for those criminal offences that invite mandatory death, but failed. It is regarded as State secret.)

Thus it is a valid law and the people have a duty to obey the law.

c. Lon Fuller

A law is considered as a good law only when the features that make up the inner morality of law are present. He proposed eight desiderata for the inner morality of a law. It is a legal system when the government complies with those 8 desiderata. As a consequence, the citizen owes a duty to obey.  

The eight desiderata proposed are:-

i. Generality 

ii. Promulgation 

iii. Prospectively

iv. Intelligibility 

v. Non-contradiction

vi. Possible of obedience

vii. Constantly through time

viii.Congruence between the official action and declared rules 

The law of China that provides for mandatory death fulfils all the above. The law is in written and applies to the entire citizen of China. It is well known and understood by the people. The criminal codes do not have retrospective effect and in non-contradiction with other law. In addition, the law is possible to be obeyed. As a result, under Fuller’s theory of law, the mandatory death is a good law thus justified. However, the Nazi’s law, which also fulfilled the eight desiderata, is not a good law because of its failure to comply with another component, named as the “external morality” of a law. External morality of a law requires in depth look into the substance of the law. It must have a logical purpose. 

In the present matter, the purpose to impose mandatory death as one of punishments is logic as it is to reduce to the criminal rate and the community’s reasoning support it. Still, mandatory death is justifiable in the light of Fuller’s theory.

3. Community

Due to the community’s culture and demand, the offender of such law should be expelled from the society. We thought, in that case years of imprisonment are good enough. However, the community demands more. The sentencing must not be a light punishment. As a corollary, mandatory death seems like the best way to satisfy the community’s demand and expectation. 

We do question on the issue of proportionality of the crime and punishment- mandatory death. We found that the country itself does not provide for sentence of more than 15 years of imprisonment. We share a view that the authority refuses to channel money to build more prison cells, sites and to promote facilities of the inmates. It is in the opinion of the authority that the government should not waste its money on these law-breakers. Surprisingly (or ridiculously), the offender’s family has to pay for the expenses incurred during the execution. 

Hence, severity of crimes in China is different from other countries. The less serious offender shall be sentenced for less than 15 years of imprisonment, while those fall in the other category, are sentenced with mandatory death. 

a. Jeremy Bentham

Under Bentham’s Utilitarian theory, the functions of law should promote the greatest happiness of the greatest number. What is the happiness of the greater number in China? It is none other than security, for only in a secure environment, the community can work and live well. Hence, the legislation must aim to provide security.
 

The purpose for the authority to enact such a Code is to add to the total sum of pleasure and diminish the total sum of pain. Here, physical punishment is useful to achieve a greater aggregate of pleasure and happiness.
 Not only it is able to fulfil the demand of the society by providing the greatest happiness for the greatest number, it is also an effective tool to control the security. For that reason, even though the mandatory death received heavy criticisms from the international community, especially when China is announced to be the host for Olympic 2008, it is still a good law under Bentham’s theory.  

b. Burke Edmund

He proposed that through experiences of the community, can derive the rules that suit best to promote its welfare. In this way, trust can be built in an established social culture. 
  “Experiences of the community” denote its culture. The reason on why the community does not want to abolish the death penalties is because it is not ready yet with that drastic change. 

In our opinion, the authority could have taken progressive steps to increase the benchmark of severity of crimes in China with careful planning, especially financially. For instances, the authority can impose heavy fines for those who evade tax; impose compensations to the other party for the cow stolen; extend the years of imprisonment; build more prison cells with adequate facilities. 
4. Conclusion:

Since the crimes that attract mandatory death can be categorized into three, hence our conclusion will be divided in such a way.

a. Violent Crimes

Mandatory death under this category is justified as it is provided under a valid law and in accordance with the will of the community. 

b. Non-Violent and c. economic crimes

Though mandatory death under these classes is qualified justifiable because the people obey as it is a valid written law and flows with their culture. However, we thought that the punishment is not proportionate with the standard severity of crime. Thus, we suggest the bench mark for serious crimes be higher. Then, those non-violent and economic crimes-doers can be sentenced with longer terms of imprisonment and fines. 

After a close scrutiny, we do not agree that money can be a justified reason to punish a criminal with mandatory death. 

Today, China takes a reformation step in its criminal justice, by stating the power to grant mandatory death is vested on the Court of Appeal. Hence, there can be a delay before the sentencing as to allow the accused to gather evidence, if there is any to prove his innocence. Sadly, it does not alter the crust of the matter – Too many offences that are punished with mandatory death.

MALAYSIA?

1. The Federal Constitution

The Constitution is the supreme law of Malaysia, and whichever law that is inconsistent with the Constitution, is void to the extent of the inconsistencies.
 

There was once an argument before the Federal Court in Public Prosecutor v Lau Kee Hoo
 regarding the validity of mandatory death since our life cannot be deprived under Article 5(1).

The Court decided that Article 5(1) envisages that, that particular fundamental liberty is not an absolute right as it is subjected to other laws.
 As long as the parliament makes the law within its power conferred under Article 73 to 79, the First or Third List set out in the Ninth Schedule, a person’s life can be deprived. Therefore, mandatory death in question is constitutional.

Hence, in order to debate that mandatory death is unjustifiable, we need to first, put forth the contention that the particular provision in the statute which confers mandatory death upon violation, is void.

Otherwise, mandatory death is justified under the law of Malaysia.

2. Government and the Constitution

Famous positivism philosophers, John Austin and Roscoe Pound, both stepped in one traditional postulate, i.e. law is the will of the sovereign. To what extent is it applicable to Malaysia, a democratic country?

As aforementioned, Federal Constitution is the supreme law of Malaysia. Hence our Sovereign is our Constitution. The Constitution confers power to three main bodies of our Government, the Parliament, Executive and Judiciary. Here, the power of law-making is vested on the Parliament. The law made must then, consistent with our Constitution as spelled out clearly in Article 4(1).

From here, it paints a picture that Malaysia exercises legal positivism whereby the judges when interpreting and applying the law in the Court, have to apply as what the law it is. This is a wicked nature of the positivism as brought up by Ronald Dworkin – Authoritarian.
 According to Dworkin’s theory, this rigidity leaves the Malaysian judges no room to apply the law to the best advantage of the State or the individual in Malaysia and not enabling them to exercise reason base on the morality behind the punishment. 
We opined that the issues of morality is considered when the Attorney General’s office is drafting the law and during the debates for legislation-making process in the Parliament, not after the law is made and gazetted. 

3. Government and the Community

a. Aristotle

Aristotle introduced metaphysical principle to justify a legitimacy of execution: an individual person stands in relation to the community as part to the whole. Basically, it spells out if the community in Malaysia accepts the good of the whole as more important than the good of an individual, then in the case that an individual is to threaten the well-being of the whole community, it is sometimes necessary and justifies imposition of mandatory death on that individual in order to safeguard the common good. 

This is exactly what happens in Malaysia. Malaysians are not disturbed and there is hardly any comment from the community except human rights organizations. 

[Note: Aristotle’s metaphysical principle is very much similar with Bentham’s concept of utilitarian.]

b. Thomas Aquinas

He advocated in his famous publication, Summa Theologica, Summa Contra Gentiles, Book 3, Chapter 146[1], that the mandatory death as to bring out the medical analogy of the necessity for a surgeon to amputate a gangrenous limb because it could infect and destroy the whole body if unchecked. Aquinas concluded that similarly, political authority may have to kill someone whose continued existence could threaten the health and well being of the society concerned. 

This is in line with the reason that members of society who commit serious crimes are to be expelled from society. 

For an instance, the Dangerous Drugs Act 1952 (Act 234), which impose mandatory death upon the drugs traffickers,
 aims to prevent the growth of drug addiction. Drug addition in turns causes harms to the community. 

c. Morality and Mandatory Death

Many argued that mandatory death is taking away right from another person and is unjustifiable to sacrifice one for the goodness of many, as one’s human right is in spite of everything, is still a human right in the wide sense.

However, we still agree that mandatory death is justifiable in Malaysia despite the human rights argument. Criminal justice in Malaysia prevents arbitrariness as there are procedures and rules of evidence that must be complied with. They are meant to give light to presumption of innocence to the accused.

4. Aims for Mandatory Death

Mandatory death is meant to deter the potential offender and the community as a whole. However, to what extent is the effectiveness? No one has proven either ends, but all is agreed that mandatory death is the best way to:

a. expel them from the earth for the good of the community,

b. promote just to the victim or his family as mandatory death is a just retribution to heinous crimes, like murder and rape,

c. deter (the most potential tool) the future offenders, quoting Sir James Fitzjames Stephen: “No other punishment deters men so effectually from committing crimes as the punishment of death.”

5. Conclusion

Mandatory death in Malaysia is justifiable as it is constitutional.

Align with Islamic Hadhari movement in Malaysia, we find it necessary to discuss briefly whether mandatory death is justified in the Islamic law. 

In the light of the Islamic jurisprudence, no one has a right to take another’s mukmin. Nonetheless, there is an exception i.e. that person commits an offence which invites inter alia mandatory death, causing him to lose his covering under the law. The above is found in Surah an-Nisa hence proves that mandatory death is justifiable in the Islamic Law.

E. Finale

“Error is possible in all judgments. In every other case of judicial error, compensation can be made to the injured person. Death admits of no compensation.”









 Jeremy Bentham
Though justifiable, this death admits no compensation.

Mandatory death is an end.

The road to the end must be taken with just.

Thus, criminal justice must not be forgotten.

By,

SELENA KONG SOO THENG, WONG SOOK YAN, TEH XIAO MIN

Law Students from University of Malaya
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